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Detailed Action 

This Office Action is response to the application (10526509) filed on 05/08/2006. 

Claim Rejections - 35 USC § 101 
35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 1-23 are rejected under 35 U.S.C. 101 because the claimed invention is 
directed to non-statutory subject matter. Claims 1-23 recite "apparatus, control, 
computer readable medium which is directed at a computer program. A computer 
program is non-statutory because it is not considered a process, machine, manufacture, 
or composition of matter, or any new and useful improvement thereof. Because the 
claim may be directed toward a program the claim as a whole is considered non- 
statutory. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming 
the subject matter which the applicant regards as his invention. 
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Claims 1-23 are rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

The claims are generally narrative and indefinite, failing to conform with current 
U.S. practice. They appear to be a literal translation into English from a foreign 
document and are replete with grammatical and idiomatic errors. However the claims 
will be given a broad reasonable interpretation for the purposes of examination as best 
understood. 

In claim 1 , the term "reference time" and "replacement object data" is indefinite and not 
clear what this is in reference to. However, the claims will be given a broad reasonable 
interpretation for the purposes of examination as best understood. 

Claims 2-23 are rejected for similar reasons as stated for claim 1 . 



Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a), which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 1 02 of this title, if the differences between the subject matter sought to be patented and the prior art 
are such that the subject matter as a whole would have been obvious at the time the invention was made to 
a person having ordinary skill in the art to which said subject matter pertains. Patentability shall not be 
negatived by the manner in which the invention was made. 
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Claims 1-23 are rejected under 35 U.S.C. 103(a) as being unpatentable over Lu U.S 
Patent App. No. US 20020147990 in view of Devara U.S Patent App. No. US 
20020144260. 



Regarding claim 1, Lu teaches wherein a data replacement output apparatus for 
receiving a data stream composed of replacement object data and non-replacement- 
object data, replacing the replacement object data with replacement data, and 
outputting the data stream containing the replacement data, wherein each of the 
replacement object data, the non-replacement-object data, and the replacement data is 
composed of a plurality of units of data having the same size, the data replacement 
output apparatus comprising: 

a determining unit operable to determine whether to perform a sequential output 
of a predetermined number of units of data constituting the replacement data, based on 
a result of comparison between (i) a total number of units of data constituting the 
replacement object data that have been received during a time period from a reference 
time to a current time (current frequency and the past frequency -- [0030-0031]) and 
(ii) a total number of units of data constituting the replacement data that have been 
output during the time period (Fig. 4 - Initially, video processor 320 determines the 
program start time, tO, and finish time, t1, using, for example, the EPG information 
of the program - [0038]), the determination being made each time a unit of data 
constituting the replacement object data is received while the sequential output of data 
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is not performed (a data frequency estimation apparatus and method based on 
time series and filtering methods - [0033-37]); and 

a data output unit operable to, if the determining unit determines to perform the 
sequential output of data, perform the sequential output of data by outputting a unit of 
data constituting the replacement data each time a unit of data constituting the data 
stream is received, operable to output a unit of data constituting the non-replacement- 
object data each time a unit of data constituting the non-replacement-object data is 
received while the sequential output of data is not performed, and operable to, if the 
determining unit determines not to perform the sequential output of data, output a unit of 
data constituting the non-replacement-object data each time a unit of data constituting 
the data stream is received (The time frame T of incoming digital data transport 
stream 200 comprises non-replaceable packets 201-203 and 207-209, replaceable 
packets 204-206, and null packets 210-211 - [0029-0038]). 

However, Lu is silent in terms of "output a unit of data constituting the non- 
replacement/replacement data each time a unit of data constituting the data stream is 
received" 

Devara teaches that it is well known to have a system to output a unit of data 
constituting the non-replacement/replacement data each time a unit of data constituting 
the data stream is received (the available bandwidth estimate is employed to 
prioritize and schedule data insertion within the transport stream. Scheduled data 
is inserted by replacement of selected packets within the received transport 
stream before forwarding -- [0006]) in order to make the system more efficient. 
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It would have been obvious to one ordinary skill in the art when the invention was 
made to modify Lu's invention by insertion of data within an MPEG-2 transport stream 
by replacing null packets (and any other replaceable packets) is one option for content 
insertion. However, simple insertion of data packets for null packets does not allow 
judicious use of available bandwidth, and may not suffice to insert data services 
efficiently without disturbing the broadcast stream. Currently the MPEG-2 transport 
stream utilizes "null" packets-packets identified by the packet type identifier 
("Pld")number 81 91 --as fillers to fill in the bandwidth not utilized by the audio/video 
streams or any other useful streams, therefore, a need in the art for adaptive insertion of 
content within a digital broadcast streams, such as an MPEG-2 transport stream, to 
enable timely delivery of data and maximum utilization of available bandwidth without 
disturbing the broadcast stream in a destructive manner, as taught by Devara [0004- 
0005]. 

Regarding claim 2, Lu and Devara together taught the data replacement output 
apparatus as in claim 1 above. Devara further teaches wherein the determining unit 
includes: a judging sub-unit operable to, each time a unit of data is received, judge 
whether the received unit of data constitutes the replacement object data; and a 
comparing sub-unit operable to compare the total number of units of data constituting 
the replacement object data that have been received during the time period with the 
total number of units of data constituting the replacement data that have been output 
during the time period, wherein the determining unit determines to perform the 
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sequential output of data if it is found as a result of the comparison by the comparing 
sub-unit that the total number of units of data constituting the replacement data that 
have been output during the time period is no larger than the total number of units of 
data constituting the replacement object data that have been received during the time 
period (prioritization/scheduling - [0026]). 

Regarding claim 3, Lu and Devara together taught the data replacement output 
apparatus as in claim 1 above. Lu further teaches wherein the data output unit includes 
a storage sub-unit operable to store the non-replacement-object data, and the data 
output unit reads a unit of data constituting the non-replacement-object data from the 
storage sub-unit and outputs the read unit of data each time a unit of data constituting 
the non-replacement-object data is received while the sequential output of data is not 
performed, and if the determining unit determines not to perform the sequential output 
of data, reads a unit of data constituting the non-replacement-object data from the 
storage sub-unit and outputs the read unit of data each time a unit of data constituting 
the data stream is received (storage device - [0038]). 

Regarding claim 4, Lu and Devara together taught the data replacement output 
apparatus as in claim 1 above. Lu further teaches wherein the determining unit includes: 
a judging sub-unit operable to, each time a unit of data is received, judge whether the 
received unit of data constitutes the replacement object data; a calculating sub-unit 
operable to calculate a replacement excess count value by subtracting (i) the total 
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number of units of data constituting the replacement data that have been output during 
the time period from (ii) the total number of units of data constituting the replacement 
object data that have been received during the time period; and a count value judging 
sub-unit operable to judge whether the replacement excess count value is smaller than 
the predetermined number as in the predetermined number of units of data constituting 
the replacement data that are output sequentially, and the determining unit determines 
to perform the sequential output of data if the count value judging sub-unit judges that 
the replacement excess count value is no smaller than the predetermined number (The 
time frame T of incoming digital data transport stream 200 comprises non- 
replaceable packets 201-203 and 207-209, replaceable packets 204-206, and null 
packets 210-211 - [0029-0038]). 

Regarding claim 5, Lu and Devara together taught the data replacement output 
apparatus as in claim 1 above. Lu further teaches wherein the determining unit includes: 
a judging sub-unit operable to, each time a unit of data is received, judge whether the 
received unit of data constitutes the replacement object data; a calculating sub-unit 
operable to calculate a replacement excess count value by subtracting (i) the total 
number of units of data constituting the replacement data that have been output during 
the time period from (ii) the total number of units of data constituting the replacement 
object data that have been received during the time period; and a count value judging 
sub-unit operable to judge whether the replacement excess count value is no smaller 
than half of the predetermined number as in the predetermined number of units of data 
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constituting the replacement data that are output sequentially, and the determining unit 
determines to perform the sequential output of data if the count value judging sub-unit 
judges that the replacement excess count value is no smaller than half of the 
predetermined number (The time frame T of incoming digital data transport stream 
200 comprises non-replaceable packets 201-203 and 207-209, replaceable packets 
204-206, and null packets 210-211 - [0029-0038]). 

Regarding claim 6, Lu and Devara together taught the data replacement output 
apparatus as in claim 1 above. Lu further teaches wherein the data stream includes a 
plurality of types of replacement object data, the data output unit includes a replacement 
data storage sub-unit operable to store a plurality of types of replacement data that 
respectively correspond to the plurality of types of replacement object data, and the 
determining unit determines whether to perform the sequential output of a 
predetermined number of units of data constituting any of the plurality of types of 
replacement data, based on a result of comparison between each pair of (i) a total 
number of units of data constituting one of the plurality of types of replacement object 
data that have been received during the time period and (ii) a total number of units of 
data constituting one of the plurality of types of replacement data, which corresponds to 
the type of replacement object data in (i), that have been output during the time period 
(The time frame T of incoming digital data transport stream 200 comprises non- 
replaceable packets 201-203 and 207-209, replaceable packets 204-206, and null 
packets 210-211 - [0029-0038]). 
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Regarding claim 7, Lu and Devara together taught the data replacement output 
apparatus as in claim 1 above. Lu further teaches wherein the determining unit 
calculates the replacement excess count value for each pair of a type of replacement 
object data and a corresponding type of replacement data, and if one or more 
replacement excess count values calculated by the determining unit are smaller than 
"0", the determining unit selects a type of replacement data among one or more types of 
replacement data corresponding to the one or more replacement excess count values 
that are smaller than "0", based on a predetermined criterion, and determines to 
perform the sequential output of a predetermined number of units of data constituting 
the selected type of replacement data (ach of the M most recently received original 
data packets in the summation is scaled by a weighting factor, a(k) - [0013]). 

Regarding claim 8, Lu and Devara together taught the data replacement output 
apparatus as in claim 1 above. Lu further teaches wherein the determining unit selects a 
type of replacement data that corresponds to the smallest value among the one or more 
replacement excess count values, and determines to perform the sequential output of a 
predetermined number of units of data constituting the selected type of replacement 
data (ach of the M most recently received original data packets in the summation 
is scaled by a weighting factor, a(k) - [0013]). 

Regarding claim 9, Lu and Devara together taught the data replacement output 
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apparatus as in claim 1 above. Devara further teaches wherein different priority levels 
are respectively assigned to the plurality of types of replacement data, and the 
determining unit selects a type of replacement data to which the highest priority level 
has been assigned among one or more types of replacement data that correspond to 
the one or more replacement excess count values, and determines to perform the 
sequential output of a predetermined number of units of data constituting the selected 
type of replacement data (prioritization/scheduling - [0026]).. 

Regarding claim 10, Lu and Devara together taught the data replacement output 
apparatus as in claim 1 above. Lu further teaches wherein a type of replacement data is 
pre-selected from the plurality of types of replacement data, and if a replacement 
excess count value for the pre-selected type of replacement data is smaller than "0", the 
determining unit selects the pre-selected type of replacement data, and if the 
replacement excess count value for the pre-selected type of replacement data is no 
smaller than "0", the determining unit selects a type of replacement data that 
corresponds to the smallest value among the one or more replacement excess count 
values, and determines to perform the sequential output of a predetermined number of 
units of data constituting the selected type of replacement data (ach of the M most 
recently received original data packets in the summation is scaled by a weighting 
factor, a(k)-[0013]). 

Regarding claim 11, Lu and Devara together taught the data replacement output 
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apparatus as in claim 1 above. Lu further teaches wherein different priority levels are 
respectively assigned to the plurality of types of replacement data and the non- 
replacement-object data, the determining unit calculates the replacement excess count 
value for each pair of a type of replacement object data and a corresponding type of 
replacement data, and if one or more replacement excess count values calculated by 
the determining unit are smaller than "0", and if any priority level assigned to a type of 
replacement data corresponding to a replacement excess count value smaller than "0" 
is no smaller than a priority level assigned to the non-replacement-object data, the 
determining unit determines to perform the sequential output of a predetermined 
number of units of data constituting any type of replacement data corresponding to any 
of replacement excess count values smaller than "0" (ach of the M most recently 
received original data packets in the summation is scaled by a weighting factor, 
a(k)-[0013]). 

Regarding claim 12, Lu and Devara together taught the data replacement output 
apparatus as in claim 1 above. Lu further teaches wherein the data stream includes a 
plurality of types of replacement object data, the data output unit includes a post- 
replacement data storage sub-unit operable to store a plurality of types of replacement 
data that respectively correspond to the plurality of types of replacement object data, 
and the determining unit determines whether to perform the sequential output of a 
predetermined number of units of data constituting any of the plurality of types of 
replacement data, based on a result of comparison between (i) a total number of units 
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of data constituting the plurality of types of replacement object data that have been 
received during the time period and (ii) a total number of units of data constituting the 
plurality of types of replacement data that have been output during the time period (FIG. 
3 illustrates in greater detail selected portions of the local broadcast facility 
according to one embodiment of the present invention - [0020]). 

Claims 13-23 list all the same elements of claim 1, but in apparatus, method, control, 
computer readable medium, and computer readable recording medium, rather than 
apparatus form. Therefore, the supporting rationale of the rejection to claim 1 applies 
equally as well to claims 13-23. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Sulaiman Nooristany whose telephone number is (571) 
270-1929. The examiner can normally be reached on M-F from 9 to 5. If attempts to 
reach the examiner by telephone are unsuccessful, the examiner's supervisor, Jeff Pwu, 
can be reached on (571 ) 272-6798. The fax phone number for the organization where 
this application or proceeding is assigned is 571-273-8300. Information regarding the 
status of an application may be obtained from the Patent Application Information 
Retrieval (PAIR) system. Status information for published applications may be obtained 
from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the 
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PAIR system, see http://pair-direct.uspto.gov . Should you have questions on access to 
the Private PAIR system, contact the Electronic Business Center (EBC) at 866-217- 
9197 (toll-free). 

Sulaiman Nooristany 12/15/2008 



/Jeffrey Pwu/ 

Supervisory Patent Examiner, Art Unit 2446 



